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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way : :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

~ another factory or from one warehouse to another during the course of processing of the goods in a

warehouse orin storage whether in a factory or in a warehouse.

() In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

(m uﬁ:wmwﬁmﬁmm%m(ﬁmﬂmwaﬁ)ﬁaﬁﬁmwwﬁl

s‘\{)}

203"

e (0RF

\.
&
El)
&
<
&
[+)
>+
&)
7.8
LN
\Cz?\ifj




.
=

2

@) W%a@ﬁ?mwmmﬁﬁﬁmwwmw$ﬁﬁmhﬁmvwﬁwwm%' S

w%%%nﬁﬁﬁw%mmwmmﬁmﬁaﬁl N

(b)  In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India. :
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(c)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
- duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under-Seetion- —— —
35-EE of CEA, 1944, under Major Head of Account. ' :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac. Q

mw,mmwwmeaﬁﬁm:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeall lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of |
appeals other than as mentioned in para-2(j) (a) above. :
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
_favour of Asstt. Registar of a branch of any nominate public sector bank of the place
“where the bench of any. nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescrlbed under scheduled [ item
of the court fee Act, 1975 as amended. :
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FSTIC B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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" For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(ili)  amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER-IN—APPEAL

Appeal-has been filed by M/s LGS Formulations, 5306, Phase-1V,
GIDC Vatva, Ahmedabad [for short - ‘appellant’] the appellant against 0IO No.
MP/11/AC/Div- 1II/2017-18 dated 13.03.2018 issued by the Assistant
Commissioner, Central Excise, Division III, CGST Ahmedabad South

Commissionerate [for short - ‘adjudicating authority’].

2. Briefly stated, a show cause notice dated 05.10.2017 was issued
to the appellant, inter alia, alleging that: ‘

[a] that they had wrongly availed benefit of exemption notification No.
16/2012 CE dated 17.03.2012 and Notification No. 1/2013 CE dated
01.03.2013 by clearing the goods on payment of duty @ 2.06% (including EC
& HSEC) instead of pay the duty at the tariff rate on excisable goods
manufactured and cleared by them during the period from September- 2015 to
April-2016;

[b] that they had been paying Central Excise duty on the physicians sample of
Ayurvedic medicaments manufactured and cleared by them on the valued
arrived at based on the manufacturing cost + 10% and has been paying
Central Excise duty on the assessable value arrived at under Section 4A (MRP -
based assessment) of the Central Excise Act, 1944

[c] they had wrongly classified their goods under CETSH 30039011 instead of
30049011;

The show cause notice therefore, demanded central excise duty of Rs.
23,48,235/- + 3,24,702/- along with interest, proposed pena!ty on the
appellant; proposed to confiscate the excisable goods cleared during thé period |
from 01.09.2015 to 30.04.2016; proposed to classify their goods under

30049011.

3. The adjudicating authority vide his impugned OIO dated 13.03.2018,

held as follows:

(i) that the ayurvedic medicines manufactured by the appellant are correctly
classifiable under CETSH No 30039011;

(i) that the appellant wrongly availed the benefit of exemption notification No.
1/2011-CE dated 1.3.2011 as amended by notification No. 16/2012-CE dated
17.3.2012 and therefore confirmed the demand of short paid duty of Rs.
23,48,235/- under section 11A(1) of Central Excise Act, 1944 read with
Section 142 of CGST Act, 2017;

(iii) confirmed the demand of Rs, 3,24,702/- short paid on physicians’
Samples, under Section 11(A) of Central Excise Act, 1944 read with Section

142 of CGST Act;

The adjudicating authority confirmed the demand along with interést
and imposed penalty on the appellant. The adjudicating authority held the
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Feeling aggrieved, the appellant, has filed :this appeal on the grounds

(i) The Assistant Commissioner has rejected the benefit of
exemption Notification, but the rejection is an action without
jurisdiction. The conclusion by the adjudicating authority is also
factually incorrect and overlooking the factual assertion made by
the appellant in their letter dated 21.02.2018 submitted to the
Superintendent (Audit). On a query raised by the Audit party as

-regards the claim to concessional rate of duty under Notification

No. 01/2011, the appellant had  clarified that the ayurvedic
medicines manufactured by them were exclusively in accordance
with “Arya Bhishak" which was one of the authoritative books
specified in the first schedule to the Drugs and Cosmetics Act,
1940. Relevant extracts of the said book along with other
documents like product permission granted by the Licensing
Authority under the Drugs and Cosmetics Act, printed labels etc.
were also submitted along with this letter. The adjudicating
authority has however, rejected the benefit of the said
notification on the ground that the product manufactured/by the
appellant were sold in the market by them in their own trade
names and not in the names specified in the 1st schedule to the
Drugs. and Cosmetics Act or pharmacopeia. The adjudicating
authority has failed to appreciate that the label of our product
also carried with its composition wherein names as mentioned in
the specified books were incorporated on the label. Therefore,
the requirement of the exemption notification was duly complied
with by the appellant. Both the requirement of the product being
manufactured in compliance with the formulae described in the
authoritative books as well as requirement of mentioning the
name as specified in such books were duly complied with.
Moreover, the said notification has also been amended by virtue
of Notification No. 1/2013 wherein even goods sold under
different brand name i.e., brand name other than names
mentioned in the authoritative text, are permitted for benefit of
concessional rate of duty. Thus, assuming that the product was
entirely under different brand name and without mentioning the
names a specified under the authoritative text, the benefit of
concessional rate of duty was available to the appellant from the
date the said notification was amended vide Notification No.
1/2013. This amendment to the notification has also been
overlooked by the adjudicating authority while concluding the
issue against the appellant. ' -

(i)  The order passed by the adjudicating authority is ex-facie
illegal as the ayurvedic medicines manufactured by the
appellant were correctly classified under SH No. 30039011 of
the Tariff. In the impugned order, the adjudicating authority has
held that the classification of the goods in question under
Chapter Heading 3003 was not correct and the goods were
correctly classified under Chapter 3004, which is wrong.

The duty demand of Rs. 3,24,702/- for Physician’s samples is
also illegal and void. The ‘Hon'ble High Court of Gujarat in the
case of Tuton Pharmaceuticals 2018 (360) E.L.T. 33 (Guj.) has
held that Excise duty on physicians Samples can only be levied
under ‘Section 4 and not under Section 4A. In light of the
Jl.(dgm'ent of the Hon'ble Gujarat High tourt, the entire deman

which‘is ‘made under Section 4A is illegal and liable to be SN

aside; in the interest of justice. 44?

o ) ' .
(iif)  The Assistant Commissioner has also misdirected hims‘g.
in upholding penalty as the Assistant Commissioner has ng
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given any justifiable reason or ground for imposing penalty on
the appellants herein while passing the impugned order. As
regards penalty, the appellant states that the action for
imposition of penalty is also bad in law inasmuch as there is no
violation of any nature committed by the appellants. The
appellants have not acted dishonestly or contumaciously. The
matter of penalty is governed by the principles as laid down by
the Hon'ble Supreme  Court in the landmark case of M/s
Hindustan Steel Limited reported in 1978 ELT (J159) wherein
the Hon’ble Supreme Court has held that penalty should not be
imposed merely because it was lawful to do so. The Apex Court
has further held that only in cases where it was proved that the
asseessee was guilty to conduct contumacious or dishonest and
the error committed by the assessee was not bonafide but was
with a knowledge that the assessee was required to act
otherwise, penalty might be imposed. It is held by the Hon’ble
Supreme Court that in other cases where there were only
irregularities or contravention flowing from a bonafide belief,
even a token penalty would not be justified. :

(iv) The action of ordering recovery of interest under Section
11AA of the Act is also without any authority in law inasmuch as
the provision of Section 11AA is not attracted in the instant
case. Section 11AA provides for interest in addition to duty
where any duty of excise has not been levied or paid or has
been short levied or short paid or erroneously refunded with an
intent to evade payment duty. In the instant case, there is no
short levy or short payment or non-payment of any excise duty.
The action of the authorities below ordering recovery of interest
under Section 11AA of the Act is also bad and illegal and liable
to be set aside. The order of the Adjudicating Authority is even
otherwise bad, illegal, and incorrect, without any authority in
law and jurisdiction and therefore, they deserve to be set aside.

(v)  The appellant has prayed that impugned OIO passed by
the Assistant Commissioner may be set aside with consequential
benefits. '

5. Personal hearing was held on 28.08.2018 wherein Smt. Shilpa Dave,
Advocate appeared on behalf of the appellant. She reiterated the grounds of

appeal and requested to condone the delay of one day.

6. I find that there is a delay of one day in filling the appeal. The appellant
has requested to condone the delay of one day during the course Qf personal
hearing. In terms of proviso to section 35 of Central Excise Act, 1944, I

condone the delay.

6.1 The appellant in his grounds of appeal has stated that the adjudicating
authority erred in classifying their goods under 3004. However, on going
through the OIO, I find that the adjudicating authority has classified the goods

in question under Chapter Heading 3003. Therefore, there is no merit in the

upheld.
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6.2 Now moving on to the rest of the issue, I find that there are mainly the
following two issues, which have been raised by the appellant in the present
appeal, viz,

[a] whether the appellant is eligible for benefit_of notification No.

1/2011-CE dated 1.3.2013 as _amended by notification No.
16/2012-CE dated 17.3.2012 : and

[b] _valuation of physicians” sample

6.3 I have already decided the aforementioned issues of the appellant vide
OIA (i) No. AHM-EXCUS-001-APP-090 & 091-2016-17 dated 31.3.2017 and (ii)
No. AHM-EXCUS-001-APP-347 & 348-2017-18 dated 23.02.2018. I now take

| up the issues one after the other:

Issue I : [a] whether the appellant is eligible for.benefit of notification
No. 1/2011-CE dated 1.3.2013. as amended by notification No.
16/2012-CE dated 17.3.2012 _

6.4 The adjudicating authority’ has held that the appellant had wrongly.

availed the benefit of the subject notification during the relévant period for
which they were liable to pay differential duty of Rs. 23,48,235/-. I had already
decided the matter, vide my OIA dated 31.3.2017 and 23.02.2018. The
relevant extracts of OIA dated 31.03.2017 is reproduced below:

10.1 As far as the period from 1.4.2011 to 31.3.2014, is concerned, the appellant
availed the benefit of notification No. 1/2011-CE dated 1.3.2011, as amended by
notification No. 16/2012-CE dated 17.3.2012. For goods falling under chapter
30, the exemption is for excisable goods, as mentioned below:

Medicaments (including those used in Ayurvedic, Unani, Siddha, Homeopathic

or Bio-chemic systems), manufactured exclusively in accordance with the

formulae described in the authoritative books specified in the First Schedule to

the Drugs and Cosmetics Act, 1940 (23 of 1940) or Homeopathic

Pharmacopoeia of India or the United States of America or the United Kingdom

or the German Homeopathic Pharmacopoeia, as the case may be, arid sold under
~ the name as specified in such books or pharmacopoeia.

[emphasis added]

I find that the charge against the appellant is that the goods were not
manyfactured as per the formulae in the authoritative books and were sold by
appellant-1 under their own brand name. It was precisely because of the
aforementioned change that I had raised doubts and sought clarification from the
advocate as to why certain ingredients which were a part of ‘Arya Bhyishak’
were not mentioned as ingredients in the cover of welzyme syrup. The advocate
. was not in a position to give a proper answer. The discussion held during the
personal hearing is already mentioned in para 5, supra and is therefore not
being repeated for the sake of brevity. Inspite of granting 15 days to provide
necessary clarifications, nothing has been heard from the appellant’s side 1ill
date. Inspite of providing ample time, appellant-1, has failed to rebut the
allegations of the revenue that the goods were not manufactured as per the
Jormulae in the authoritative books and were sold by appellant-1 under their own
- brand name. The confirmation of the demand along with interest and imposition
..of penqlty in this respect is upheld,

(2
N

&
<)
£,
o
-3
A
%

P (55003

3 Sars
2 e
e 65701 find that in terms of notification No. 1/2011-CE dated 1.3.20{

'~
<



V2(30)60/Ahd-South/201819

by me, the appellant is not eligible for the benefit of the notification, in

view of the reasons mentioned supra. Hence, I find that the adjudicating

authority has correctly disallowed the benefit of the notification to the

appellant. It is because of this aforementioned findings, the appellant is not

eligible for the benefit of notification No. 1/2013-CE (NT) dated 1.3.2013.
7. Issue II: [b] valuation of physicians’ sample

I have already decided the matter, vide my OIA dated 23.02.2018, the

relevant extracts of which is reproduced below:

6. [c¢] valuation of physicians sample:

I find that the adjudicating authority has in respect to valuation of physicians
sample, held that the appellant is liable to pay duty on MRP value as per Section
44 of the Central Excise Act, 1944 ar taviff rate as the appellant is not eligible
for the benefit of the notification No. 1/2011-CE dated 1.3.2011, as amended by
notification No. 16/2012-CE dated 17.3.2012. 1 had in my earlier OL4 dated
31.3.2017, in the appellant’s case held that the valuation in respect of physicians
sample is to be done under Section 44 and at tariff rate. However, the appellant
has relied upon judgement of the Hon’ble High Court of Gujarat in the case of
M/s. Tuton Pharmaceuticals [SCA No. 14068/2007, 1030/2008, 28490/2007,
15858/2007, 15853/2007 and 28540/2007] delivered recently on 28.9.2017 and
5.10.2017. In the said case, the Hon’ble High Court decided two questions of
law [a] vires of Section 44 of the Central Excise Act, 1944; and [b] question of
levy of duty on free samples provided to the doctors. The Court held as follows :
[relevant extracts only]
38.This brings us to the question of levy of duty on fiee samples provided fo the
doctors. There is no dispute that such samples provided to the doctors by way of
marketing strategy are not charged. As per sub-rule (1) of Rule 96 of the Drugs
and Cosmetic Rules, it is mandatory for the supplier that on such drugs intended
for distribution to the doctors as free samples, the container must carry a label
providing that “Physician's sample-Not to be sold”. Thus, two things are Sirmly
established. First that the samples were provided by the petitioners fiee of cost to
the medical professionals and that such samples are not for sale in the market. In
this context, if we peruse section 44 of the Act, as per sub-section (2) thereof for
the goods notified under sub-section (1) which are excisable goods and are
chargeable to duty of excise with reference to value instead of providing the
Sormula for computing duty under section 4 the same would be charged on the
retail sale price declared on such goods less abatement provided by the
Government. For various reasons with respect to the free samples, sub-section
(2) of section 44 would not apply. The free samples provided to the doctors are
not chargeable to duty with reference to value since they do not carry any value.
Free samples provided fo the doctors do not carry any retail sale price. Under
sub-section (1) of section 44 itself, the Central Government can notify goods in
relation to which, under the . provisions of the Standards of Weights and
Measures Act or the rules made there under, it is necessary to declare on
package, the retail sale price of such goods. The fiee samples provided to the
doctors on the contrary contain necessary declaration required under the law
that the samples are fiee of charge and are not for sale in the market. The very
first requirement of sub section (1) of section 44 of the Act in such a case fails.
For such reasons duty of excise cannot be levied on such fiee samples in terms of
section 44 of the Act. The fallacy of the stand of the respondents that even in
such cases, the excise duty would be levied in terms of section 44 would be
exposed further when we notice that even in such cases for valuation of the
samples Rule 4 of the Valuation Rules of 2000 is sought to be resorted fo. The
said Valuation Rules of 2000, in plain terms, would not apply to a case covered
under section 44 of the Act. Firstly, Clause (c) of Rule 2 defines the term “value "
as to mean value referred in section 4 of the Act. Further Rule 3 provides that the

. value of any excisable goods shall, for the purposes of clause (b) of sub-section/-&

(1) of section 4 of the Act, be determined in accordance with the said Rules. RZIM’
5 applies to the case where excisable goods are sold in the circumstancg :
specified in clause (a) of sub-section (1) of section 4 the Act except in the
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circumstances in which excisable goods are sold for.delivery at a place other
than the place of removal. Rule 6 applies where the excisable goods are sold in -
the circumstances specified in clause (a) of sub-section (1) of section 4 of the Act

- except where the price is not the sole consideration for sale. There are other
Rules which also refer to the various situations envisaged in section 4 of the Act.
From such provisions, it is absolutely clear that the Valuation Rules of 2000
would apply in a case where the duty of excise is levied under section 4 of the
Act. The respondents cannot:seek to levy duty under section 44 but apply the
method of computation of the value of the goods which is devised for the purpose
of section 4 of the Act. Clarificatory instructions dated 25.04.2005 do not lay
down correct position in law.

40. In the result, these petitions are disposed of with following
directions:

1. The petitioner's challenge to the vires of section 44 of the Act fails.

2. It is clear that the excise duty on the doctors' free samples can be
levied only under section 4 of the Act and not under section 4A.

3. Any instructions and directions to the contrary is set aside.

In view of the above judgement of the Hon'ble High Court of Gujarat, the
Jinding of the adjudicating authority that the appellant is required to pay duty on
MRP value as per Section 44 on fiee samples cleared by them is legally not
tenable and is therefore set aside. The adjudicating authority in his findings in
para 17 has held that the appellant was clearing the physicians sample at value
arrived by adding the manufacturing cost +10%. It is also mentioned that the
appellant was availing the benefit of notification no. 1/2011-CE dated 1.3.2011
amended by 16/2012-CE dated 17.3.2012. I have already held supra that the
appellant is not eligible for the benefit of these notifications. Hence, it would be
appropriate lo remand back the matter only for the limited purpose of
determining the value of the physicians sample based on the aforementioned
Judgement of the Hon'ble High Court of Gujarat. The duty along with interest &
penalty will be determined by the adjudicating authority subsequent lo
determining the valuation part of the physicians samples. Needless to state, that
the appellant is not eligible for the benefit of the said notification.
7.1 On the basis of above judgement of the Hon’ble High Court of Gujarat,
the matter was remanded back to the adjudicating authority for determination

of value in terms of the judgement of the Hon’ble High Court of Gujarat.

7.2 In view of the my earlier order based the judgement of the Hon’ble High
Court of Gujarat , the ﬂndmgs of the adJudlcatlng authority that the appellant
is required to pay duty on MRP value as per Section 4A on Pphysicians’ sample,
is set aside. I have already held supra that the appellant is not eligible for the
benefit of these notifications. Hence, it would be appropriate to remand back
the matter only for the limited purpose of determining the.value of physicans’

sample.

8. In view of the foregoing, the appeals filed by appellant decided as

follows:

[a] appellant is not eligible for the benefit of notification No. 1/2011-CE
dated 1.3.2011 as amended by notification No. 16/2012-CE dated 17.3.2012

and the notification No. 1/2013 dated 01.03. 2013; that the confirr @t%p

NTRA ‘v’

demand of Rs. 23,48,235/- is upheld along with interest and pen?ty,\, N, B
£ 3
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[b]  confirmation of the demand of Rs. 3,_24,702/— along with interest in A
respect of physicians sample, is set aside and the matter is remanded back to
the adjudicating authority for determination of value in terms of the judgement
of the Hon'ble High Court of Gujarat. The duty along with interest & penalty
will be determined by the adjudicating authority subsequent to determining the

valuation part of the physicians’ samples.

09.  3rdieeRdT AT Eot S Srdier T FTeRT SR aes & e Se &
09s. The appeal filed by the appellant stands disposed of in above terms. .W(-ﬂ-’)

Date :{{.9.2018

Superintendent (Appeals),
CGST, Ahmedabad.

By RPAD.
To,

M/s. LGS Formulations,
5306, Phase-1V,

GIDC, Vatwa,
Ahmedabad- 382 445

1. The Chief Commissioner, CGST Ahmedabad Zone .

2. The Principal Commissioner, CGST Ahmedabad South.

3. The Deputy/Assistant Commissioner, CGST Division-III, Ahmedabad South.
4, The Assistant Commissioner, System, Central Excise, Ahmedabad South.

\/./Guard File.
6. P.A.
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